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BEFORE THE

LOUISIANA PUBLIC SERVICE COMMISSION

DOCKET NO. U-36658 LP‘: F‘L.—.. \��p��p��)+p���)SE.-9!. lIr.'.E I."."£g‘-.x‘§';"-.-‘]

ATMOS ENERGY CORPORATION

EX PARTE

In re: Applicationfor Renewal ofthe.Rate Stabilization Clause (“RSC”) Tariff

MOTION TO STRIKE IMPROPER STAFF TESTIMONY

ON BEHALF OF ATMOS ENERGY CORPORATION

NOW INTO THE TRIBIJNAL, comes Atmos Energy Corporation (“Atmos Energy” or

the “Company”), through undersigned counsel, and hereby requests, pursuant to Rule 35 of the

Rules of Practice and Procedure of the Louisiana Public Service Commission (“EPSC” or

“Commission”), that the Administrative Law Judge (“ALJ”) strike portions of Staff testimony of

Messrs. Barta and Chastant that include recommendations responsive to a separate pending docket,

Docket No. U—35937, without meeting the requirements ofRule 25, which addresses consolidation

procedure.‘ In support, Atmos Energy States as follows:
I. RSC Renewal Docket U-36658 - Background

The Company’s Rate Stabilization Clause Rider (“Rider RSC”) contains a provision

approved in LPSC Order No. U-35535, which provides for “a separate filing for the Staff and

Commission to review the provisions of the RSC tariff to determine that its terms are still in the

public interest and will produce just and reasonable rates for the following three years.” On March

1, 2023, Atmos Energy commenced the instant RSC Renewal Docket by Application consistent

‘ The portions of the Staff testimony that the Company seeks to strike for failure to comply with Rule 25 of

the Rules of Practice and Procedure are listed in Exhibit 1.
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with this tariffprovision. In the above—styled docket, the Company seeks the following changes to

the RSC Tariff:

a. That the cost of capital be calculated using the Company’s actual capital structure

because such capital structure is visible to the competitive capital markets and affects

the cost of debt capital obtained by the Company;

b. That the return on equity be updated to 10.85% consistent with current capital market

conditions;

c. That the not—to-exceed operation and maintenance expense (“O&M”) benchmark

provision established in Docket No. U-35122 be removed because Atmos Energy faces
increasing O&M due to factors beyond the Company’s control; and

d. That the Extraordinary Cost Provision be modified to provide Atmos Energy and the

Commission more certainty and transparency on when that provision should be used.

In its Direct Testimonies, the Staff responded to the above requests, and the Staffproposed

that the RSC Tariffbe modified to include an eamingsbandwidth, all of which are germane to the

subject matter of the instant docket and are not the subject of this Motion. ‘However, as explained

further below, the Staff included subject matters and -recommendations that are the subject of a

separate docket, Docket No. U-3593 7, and that are not addressed in Atmos Energy’s Direct

Testimony or Application filed in the RSC Renewal Docket.

I. The System Integrity Investment Program (“SIIP”) Prudence Investigation in

Dockets X-35937 and U-35937 — Background’

The SIIP is a capital program initiated to accomplish Atmos Energy’s response to federal

and state safety regulations through a proactive risk-based systematic assessment and remediation

of its distribution facilities in Louisiana. The Company did not construct the majority of its system

in Louisiana, and, with Commission approval and annual oversight, the Company has been and is

2 This discussion in this section of the Motion and elsewhere regarding the SIIP Investigation is provided without

waiving any of the Company’s procedural or substantive rights in both the SIIP Investigation and the RSC Renewal
Docket. The Company reserves the right to file additional motions to strike and motions to consolidate in the future,
if fiiture circumstances warrant.
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replacing and updating the systems constructed by its predecessors through the SIIP. The

Commission reviewed the purpose ofthe SIIP and authorized a ratemaking mechanism to facilitate

the acceleration of the Company’s safety projects in LPSC Order No. U-32987 (“First SIIP

Order”). Since the program was originally approved by the Commission in 2014, the Company

has included with its annual RSC filingsboth the detail on its safety expenditures for the prior year

and forecasts on expected future safety expenditures.

When Atmos Energy’s consolidation of its two rate divisions, the Trans La Division and

the LGS Division, was approved in Order U-35122 in December 2019, the Order included a

requirement for Atmos Energy to file an application for review of the consolidated RSC Tariff by

March 31, 2020. Atmos Energy made that filing,which became Docket No. U-35535. After the

Company and the Stafffiled direct testimony and the Company filed rebuttal testimony, the Staff

and Atmos Energy reached a settlement on the RSC Tariffs terms. The settlement and resulting

Joint Stipulated Term Sheet contained no modifications or limitations regarding the SIIP, and the

Commission approved the settlement in‘Order U-35535 on April 15, 2021. Separately, “at the

Commission’s March 17, 2021 Business and Executive Session, Chairman Greene directed Staff

to open a docket to conduct a prudence review of [Atmos Energy’s] System Integrity Improvement

Plan (‘SIIP’). . .
.”3

After Docket X-35937 was established, the Staff issued a request for proposals to obtain

an engineering consultant qualified to review the prudence of Atmos Energy’s safety projects and

expenditures pursuant to industry standards requiring gas utilities to proactively address safety

risks pursuant to the applicable pipeline safety regulatory framework.4 ‘However, the Staff

3 Notice of Proceeding, Docket No. X-35937, Mar. 30, 2021.
4

’

See RFP 21-08 (“Engineer RFP”), Docket No. X-35937, dated April 8, 2021.
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received no responses to that request for proposals and moved forward with the docket.5 The Staff

hired Henderson Ridge, an accounting consultant, and Stone Pigman, outside counsel, and

proceeded with issuing discovery requests to Atmos Energy intermittently over the course of a

nearly two-year period. The Staff filed a Report and Recommendation (“Report”) on March 22,

2023, that contained recommendations that were both unexpected by the Company and not based

adequate evidence or correct information.

The docket number was then converted to U-35937 (“SIIP Investigation”), and

Administrative Law Judge Joy Guillot was assigned. The ALJ held a status conference at which

she set a procedural schedule that allows Atmos Energy‘ to file direct testimony on or before

October 2, 2023.5 This testimony filing will be the first opportunity for Atmos Energy to put

evidence in the record supporting the prudence of its safety projects pursuant to the SIIP and

requesting terms for the SIIP and the related ratemaking mechanism going forward. Such evidence

will demonstrate the misconceptions in Staff’ s Report and the necessity of continued regulatory

treatment that allows Atmos Energy to continue the current pace of safety improvements to support

the long-term safety of its system, its customers, and the communities it
serves

in Louisiana.

Rather than recommending an approach that would examine the need and justification

for the projects proposed by Atmos Energy to keep its system safe and reliable in the long-tenn,

the Report recommended arbitrarily restricting Atmos Energy’s planned safety expenditures to

approximately one third of current levels. The Report also proposed ratemaking treatments that

5 One of the potential tasks for the independent engineering consultant set forth in the request for proposals
was to obtain information from Atmos Energy’s safety regulator, the Department ofNatural Resources — Pipeline
Division (“DNR”). As stated, the Staff received no responses from engineering consultants to the RFP and moved
forward with the docket without the expertise of an engineering consu1tant’s review. The Staff did not interview or

request documents from the DNR or its representatives. Approximately two years after the SIIP Investigation’s
commencement, on March 22, 2023, the Staff issued its Report, which was authored by Mr. Barta, who does not

have engineering expertise. .

5
Report of Status Conference, Docket U-35937, May 24, 2023.
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penalized the Company for past and future safety expenditures by lowering the return on equity

applied to such safety expenditures. Inexplicably, although the docket was a “prudence

investigation,” the Staff did not opine on the prudence of the Company’s approach to these safety-

related investments or its safety planning process. Atmos Energy believes that the Report is

inaccurate and did not address the fundamental purpose of the docket, and Atmos Energy plans to

put on evidence demonstrating this in Docket U-35937.

The critical issue before the Commission in the SIIP Investigation is whether the system’s

safety needs support the Company’s planned level of safety expenditures. Atmos Energy believes

that the Commission should have the opportunity to consider that critical safety issue, which has

the potential to be a matter of life or death, in the docket the Commission opened for that purpose

and put its evidence in the record, after which the Staff will have the opportunity to respond with

its direct testimony pursuant to the procedural schedule entered by the AL].

A major inaccuracy in the SIIP Investigation Report, which Mr. Barta improperly tries to

interject in this proceeding, concerns Atmos Energy’s communication ofits planned level of safety

expenditures. In Mr. Barta’s Direct Testimony in this proceeding (as well as in the Report, which

Atmos Energy will address in the proceeding in which the Report was filed), Mr. Barta has

repeatedly contended that “‘the level of SIIP-related capital expenditures has far exceeded the

forecast of investment that Atmos conveyed to the Commission at the outset of the Program”’7 and

insinuates that Atmos Energy has misled the Commission about the Company’s safety

expenditures for over nine years. Mr. Barta’s contention is factually inaccurate, and the

inaccuracy is not subject to debate. Mr. Barta’s inaccurate factual claim is based on a contrived,

unreasonable reading of the Company’s testimony in Docket.U-32987 (the “First SIIP Order”

Direct Testimony ofMr. Barta at 29 (quoting from a previous docket); SIIP Investigation Report at 13-14.

Page 5 ofll



docket), an inadequate review of the Staff’ s testimony in that same docket, and his refusal to

acknowledge planned safety expenditure information provided to the Commission in the RSC

proceedings after the First SIIP Order.

First, Mr. Barta’s inaccurate contention starts with a contrived quote and a statement that

a Company witness in the First SIIP Order docket stated that the estimated safety expenditures

would be $10 million annually.8 The full question and answer from the testimony relied upon by

Mr. Barta shows that the Company witness stated that the $10 million estimate ‘‘would most likely

increase” due to inflation and more safety projects being added to the SIIP:

Q. HOW WILL THE ESTABLISHMENT OF A REGULATORY ASSET

IMPACT LOUISIANA CAPITAL INVESTMENT?

A. Mr. Hill provides more insight as to the type of projects the Louisiana division

will be able to undertake if this modification to the RSC and tariff change is

approved by the Commission. In total the Company expects to spend an additional

$10 million annually. Normal inflationarypressures and additional projects would

most likely increase the incremental impact over time.9 '

To reiterate, the Atmos Energy witness testified that the $10 million annual impact on Louisiana

capital investment “would most likely increase.” Mr. Barta repeatedly ignores and tries to hide

the fiill import of the above question and answer.

Second, Mr. Barta failed to review the Direct Testimony of Mr. Mierzwa on behalf of the

Staff in the First SIIP Order docket. Mr. Mierzwa’s Direct Testimony pointed to the Company’s

discovery response informing the Staff that its total safety expenditures would exceed $10 million

annually.” In his April 2014 testimony (before the Commission’s Order approving the SIIP issued

on June 30, 2014), Mr. Mierzwa observed that, in discovery (LPSC Set 2, No. 2), the Company

8 Direct Testimony of Mr. Barta at 28 and 29. Mr. Barta’s quotation is contrived because it combines two

answers without their two respective questions.
9 Direct Testimony of Mr. Christian, LPSC Docket No. U-32987, at 5.
10 The Company served the discovery response in February 2014.
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provided its planned safety expenditures for the upcoming ten fiscal years.“ That discovery

response showed that, pursuant to the safety requirements and perceived needs of the system at the

time, total planned safety expenditures over ten years were $311 million and ranged from $28

million to $34 million annually.” Mr. Mierzwa believed that the “limited information provided

in the response is inadequate to ensure costs are properly included in the proposed cost recovery

mechanism” and recommended that the Company provide more detailed information in its RSC

filings than division level expenditures by material type replaced.” Mr. Mierzwa’s

recommendation became Paragraph 2(e) in the First SIIP Order. Paragraph 2(e) of that Order

requires Atmos Energy to provide detailed information on planned safety expenditures for the

upcoming year and actual safety expenditures for the previous year in its annual RSC filings, and

Atmos Energy has provided that information every year since.” Thus, before the Commission

issued the First SIIP Order in June 2014, the Staff was aware that Atmos Energy’s total safety

expenditures would be more than $10 million annually. Mr. Barta was either unaware of or

disregarded Mr. Mierzwa’s testimony and, therefore, did not take into account the information

regarding planned safety expenditures of approximately $311 million that Mr. Mierzwa received.

Third, Mr. ‘Barta failed to acknowledge what transpired in Atmos Energy’s RSC

proceedings soon after the First SIIP Order’s issuance in June 2014. On March 31, 2015, in its

first filing required by Paragraph 2(e) of First SIIP Order, the Company reported that its actual

2014 SIIP plant additions were $4.7 million for the LGS Division and that its 2015 planned safety

“ Direct Testimony of Mr. Mierzwa, LPSC Docket No. U-32987, at 6.
12 The discovery response is included in Exhibit 2.
‘3

- Direct Testimony ofMr. Mierzwa at 5-6.
‘4

Paragraph 2(e) provides the following: “. . .
Detailed information supporting anticipated system integrity

investment and actual expenditures for Trans La and LGS will be part of each utility’s respective RSC annual filing
as further explained in Trey Hill’s Rebuttal Testimony.”
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expenditures were $17.8 million for the LGS Division.” The Company included these reports

with the RSC filing for the twelve months ending September 30, 2014 for the LGS Division. In

December 2016, in Docket No. U-33925,“ the Staff reported to the Commission that the

Company’s planned safety expenditures for the Trans-La Division for fiscal years 2016 through

2020 would range from $18 to $21 million.” Thus, as early as 2015 and certainly by the end of

2016, the Commission had additional information confirming that the Company’s annual safety

expenditures were exceeding and were expected to continue to exceed $10 million. Yet, Mr.

Barta’s inaccurate testimony would lead one to believe that the Commission never received the

above-described information. The annual reporting of planned safety expenditures has continued

since that time, with the Commission and Staff having notice well in advance of expected safety

expenditures, to which the Staffhad the opportunity to conduct discovery and recommend that the

planned level of expenditures not be undertaken before the first dollar was spent. Procedurally, it

is fundamental that Atmos Energy have the opportunity to introduce all of this evidence into the

record in the SIIP Investigation so that the record in the docket specificallycreated to address these

issues is complete and correct.

III. Argument on Motion to Strike

In practice before the Commission, parties use motions to strike to exclude from the

evidentiary record improper prepared testimony prior to the evidentiary hearing.” Atmos Energy

‘5 The reports are included in the documents filed in LPSC Docket No. U-32987 on April 14, 2015. See

Document Number F15-17262 and the fileRate Stabilization Clause filing (2).pdf, pages 123 through 131.
15 This docket concerned Atmos Energy’s Trans LA Division RSC Filing for the test year ended September
3 0, 20 1 5

.

‘7 Louisiana Public Service Commission Staff’s Evaluation Report and Reservation of Issues in Atmos

Energy Corporation, Trans Louisiana Rate Stabilization Clause (“RSC”) Cost of Service Schedules and Workpapers,
Test Year Ending September 30, 2015 at 4. The Staff consultant for this proceeding was United Professionals

Company, LLC.
18 Rule 35 of the Commission’s Rules of Practice and Procedure. Although addressing the striking of content

from pleadings, Article 964 of the Louisiana Code of Civil Procedure provides some guidance on what testimony
content should be struck — insufficient testimony or redundant, immaterial, impertinent, or scandalous testimony.
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requests that the ALJ strike the portions of Staff’ s testimony concerning the SIIP Investigation

Report and the Report’s unapproved recommendations because Staff’ s testimony is an improper

attempt to consolidate the SIIP Investigation (U-35937) with this proceeding, the RSC Renewal

Docket (U-36658) without undertaking the required procedure under the Commission’s Rule 25.

Commission Rule 25 states in full:

A motion for consolidation of two or more applications, petitions or other

proceedings, if made prior to hearing, shall be in writing, signed by the movant, his

attorney or representative, and filed with the Secretary prior to the date set for

hearing. No two or more applications, petitions, complaints or other proceedings
.

shall be consolidated or heard jointly without the affirrnative consent of all parties
to all of such proceedings, and by consent of the Commission, unless the

Commission shall find that the two or more applications, petitions, complaints or

other proceedings, involve common questions of law and fact, and shall further find

that separate hearings would result in unwarranted expense or delay or substantial

injustice.

Staff’ s testimony filed in this docket is not a substitute for a filedwritten motion. Furthermore,

only the Commission can order the consolidation of two dockets. The ALJ does not have such

authority. Consolidation is not included in the specific delegations in Rule 55, parts (a) through

(q) and (s). Although part (r) of Rule 55 states that the ALJ has the general authority to “[r]ender

interlocutory rulings upon all motions
. . .

filedby the parties,”‘9 the more specificRule 25 controls

and requires Commission action for consolidation to occur. As the Louisiana Supreme Court

explained, where two statutes conflict, the fundamental rule is that “the specific statute controls

over a broader, more general statute.”2° Thus, Staff’ s testimony concerning the SIIP Investigation

Report and the Report’s unapproved recommendations must be struck from this proceeding.

Moreover, as stated above, the Company intends to oppose the consolidation of the SHP

Investigation with this proceeding, the RSC Renewal Docket. The critical issue before the

‘9
Additionally, Rule 55 could not even apply in this situation because the Staff did not file a motion to

consolidate.
2°

Burge v. State, 54 So.3d 1110, 1113 (La. 2011).
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Exhibit 1

Exhibit 1 — Testimony Portions to be Struck

Direct Testimony and Exhibits of William J. Barta:

0 Page 7, lines 22-25

Page 9, line 20 — Page 11, line 8

Page 27, line 1 — Page 38, line 4

Page 43, line 17 — Page 47, line 18
'

Exhibit WJB-3

Direct Testimony of Paul Thomas Chastant III:

0 Page 70 — Page 72 (entirety of Section V(E))
0 Page 75 — Page 76 (entirety of Section VI(B))
0 Page 77 (uninarkedl lines 5-8)
0 Page 78 (unmarked lines 3-5)

A‘ Mr. Chastant’s testimony does not have line numbers.
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